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[ Indian Institution of Technical Arbitrators ( IITArb ) – International Conference on “Dispute Resolution in Engineering Contracts” – 25-27 October 2012 – Vigyan Bhawan, New Delhi – Inaugural Function at 4:30 p.m. on 25th October 2012 – Guest of Honour ]
“INSTITUTIONAL ARBITRATION”
– Dr Brahm Avtar Agrawal, 
           Union Law Secretary.

Hon’ble Shri Justice Swatanter Kumar, Judge, Supreme Court of India, ……………..


It is my great privilege that I have been invited by the Indian Institution of Technical Arbitrators to be the Guest of Honour at the Inaugural Session of this International Conference on “Dispute Resolution in Engineering Contracts” being organized by the Institution.  
2.
Arbitration is a speedy mode of terminating controversies in civil law.  India has a long tradition of arbitration.  The settlement of differences by tribunals chosen by the parties themselves, whose decisions are to be accepted as final and binding, was well-known in ancient India.  Arbitration was originally governed by the provisions contained in different enactments, including those in the Code of Civil Procedure.  The first Indian Arbitration Act was enacted in 1899, which was replaced by the Arbitration Act 1940, which in turn was replaced by the Arbitration and Conciliation Act of 1996.

3.
All disputes which are arbitrable must go to arbitration. We must resist any resistance to arbitration as a method of dispute resolution. This would also reduce burden on courts.  In Booz Allen & Hamilton Inc. v. SBI Home Finance Ltd. [2011 (5) SCALE 147], the Supreme Court of India observed: 

“Every civil or commercial dispute, either contractual or non-contractual, which can be decided by a court, is in principle capable of being adjudicated and resolved by arbitration unless the jurisdiction of arbitral tribunals is excluded either expressly or by necessary implication.” 

The Supreme Court further observed: 

“Generally and traditionally  all disputes relating to rights in personam  are considered to be amenable to arbitration; and all disputes relating to rights in rem  are required to be adjudicated by courts and public tribunals, being unsuited for private arbitration”

4.
While you will deliberate on very many aspects of the subject of the Conference in your Technical Sessions, and much can be said and has been said on the subject of Arbitration, I wish only to recall, for emphasis, one important aspect: the theme of my speech, that is, significance of “institutional arbitration”.
5.
An institutional arbitration is a professionally administered arbitration, definitely better than a non-administered, that is, ad hoc arbitration.  Arbitration institution takes care of everything.  Awards resulting from institutional arbitration are more reputed.  An ICC award, for example, is globally recognised. 
6.
Institutional arbitration is meant to ensure that arbitration is cost-effective and takes off at speed and lands with an award with equal speed.  However, according to the Global Arbitration Review [October 26, 2007], over 90 per cent Indian arbitrations are ad hoc. The idea of an institutional arbitration has yet to make a significant leap.  One reason for the lack of growth of institutional arbitration may be lack of its statutory recognition.  Another reason generally stated is lack of an internationally recognized arbitration institution in our country.  In fact, India has the potential to emerge as a preferred arbitration destination in the Asia-Pacific region because of her location and the possibility of cost-saving by parties seeking dispute-resolution. 
7.
Favouring institutional arbitration to save arbitration from the arbitration cost, the Supreme Court has in Union of India v. M/s. Singh Builders Syndicate  [2009 (4) SCALE 491] observed:

“When the arbitration is by a Tribunal consisting of serving officers, the cost of arbitration is very low.  On the other hand, the cost of arbitration can be high if the Arbitral Tribunal consists of retired Judge/s.  When a retired Judge is appointed as Arbitrator in place of serving officers, the government is forced to bear the high cost of Arbitration by way of private arbitrator’s fee even through it had not consented for the appointment of such non-technical non-serving persons as Arbitrator/s.  There is no doubt a prevalent opinion that the cost of arbitration becomes very high in many cases where retired Judge/s are Arbitrators.  The large number of sittings and charging of very high fees per sitting, with several add-ons, without any ceiling, have many a time resulted in the cost of arbitration approaching or even exceeding the amount involved in the dispute or the amount of the award.  When an arbitrator is appointed by a court without indicating fees, either both parties or at least one party is at a disadvantage.  Firstly, the parties feel constrained to agree to whatever fees is suggested by the Arbitrator, even if it is high or beyond their capacity. Secondly, if a high fee is claimed by the Arbitrator and one party agrees to pay such fee, the other party, who is unable to afford such fee or reluctant to pay such high fee, is put to an embarrassing position. He will not be in a position to express his reservation or objection to the high fee, owing to an apprehension that refusal by him to agree for the fee suggested by the arbitrator, may prejudice his case or create a bias in favour of the other party who readily agreed to pay the high fee.  It is necessary to find an urgent solution for this problem to save arbitration from the arbitration cost.  Institutional arbitration has provided a solution as the Arbitrators’ fees is not fixed by the Arbitrators themselves on case to case basis, but is governed by a uniform rate prescribed by the institution under whose aegis the Arbitration is held.  Another solution is for the court to fix the fees at the time of appointing the arbitrator, with the consent of parties, if necessary in consultation with the arbitrator concerned.  Third is for the retired Judges offering to serve as Arbitrators, to indicate their fee structure to the Registry of the respective High Court so that the parties will have the choice of selecting an Arbitrator whose fees are in their ‘range’ having regard to the stakes involved.  What is found to be objectionable is parties being forced to go to an arbitrator appointed by the court and then being forced to agree for a fee fixed by such Arbitrator.  It is unfortunate that delays, high cost, frequent and sometimes unwarranted judicial interruptions at different stages are seriously hampering the growth of arbitration as an effective dispute resolution process.  Delay and high cost are two areas where the Arbitrators by self regulation can bring about marked improvement.”
8.
The parties, of course, have the option to go for ad hoc arbitration or institutional arbitration depending on their convenience.  Ad hoc arbitration is arbitration agreed to and arranged by the parties themselves, without recourse to an arbitration institution.  The parties may stipulate in the arbitration agreement to refer an arbitral dispute between them for resolution to a particular institution, which has rules expressly formulated for conducting arbitration. The arbitration institution is not ad hoc, but has a permanent character.  Institution does not arbitrate the dispute; it is the arbitrators on its panel who arbitrate; thus, the arbitrators adjudicate, while the institution facilitates.  The Law Commission of India in its 222nd Report, to which I too was a party as the Commission’s Member-Secretary, has listed the following advantages which accrue in the case of institutional arbitration in comparison with ad hoc arbitration:
(i) In ad hoc arbitration, procedures will have to be agreed to by the parties and the arbitrator.  This needs cooperation between the parties.  When a dispute is in existence, it is difficult to expect such cooperation.  In institutional arbitration, the rules are already there.  There is no need to worry about formulating rules or spend time on making rules.
(ii) In ad hoc arbitration, infrastructure facilities for conducting arbitration are a problem, so there is temptation to hire facilities of expensive hotels.  In the process, arbitration costs increase.  Getting trained staff is difficult.  Library facilities are another problem.  In institutional arbitration, the arbitral institution will have trained secretarial and administrative staff.  There will also be library facilities.  There will be professionalism in conducting arbitration.  The costs of arbitration also are cheaper in institutional arbitration.
(iii) In institutional arbitration, the institution will maintain a panel of arbitrators along with their profiles.  The parties can choose from the panel.  It also provides for specialized arbitrators.  While in ad hoc arbitration, these advantages are not available. 
(iv) In institutional arbitration, many arbitral institutions have an experienced committee to scrutinize the arbitral awards.  Before the award is finalized and given to the parties, it is scrutinized by the experienced panel.  So the possibility of the court setting aside the award is minimum.  This facility is not available in ad hoc arbitration.  Hence, there is higher risk of court-interference.

(v) In institutional arbitration, the arbitrator’s fee is fixed by the arbitral institution.  The parties know beforehand what the cost of arbitration will be.  In ad hoc arbitration, the arbitrator’s fee is negotiated and agreed to.  The Indian experience shows that it is quite expensive.

(vi) In institutional arbitration, the arbitrators are governed by the rules of the institution and they may be removed from the panel for not conducting the arbitration properly, whereas in ad hoc arbitration, there is no such fear.
(vii) In case, for any reason, the arbitrator becomes incapable of continuing as arbitrator in institutional arbitration, it will not take much time to find substitutes.  When a substitute is found, the procedure for arbitration remains the same.  The proceedings can continue from where they were stopped, whereas these facilities are not available in ad hoc arbitration.
(viii) In institutional arbitration, as the secretarial and administrative staff is subject to the discipline of the institution, it is easy to maintain confidentiality of the proceedings.  In ad hoc arbitration, it is difficult to expect professionalism from the secretarial staff.

Besides, in an institutional arbitration, time lines for the arbitration process, including passing of award, are fixed or prescribed by the rules of arbitration institution, ensuring timely delivery of awards.
9.
The Indian Institution of Technical Arbitrators too has “institutional arbitration” as its prime objective.  The Institution would do great service to the constitutional imperative of providing economical and speedy justice in civil matters, if it propagates institutional arbitration.  The Institution may also consider expanding its scope and not confine to “engineering contracts”.  There are many other technical areas which the Institution may embrace.

10.
With these words, I wish this Conference bountiful real success.


Thank you.

